INTERIM GUIDANCE FOR COMMERCIAL DETERMINATIONS

(April 19, 2002)

A.  INTRODUCTION:  The following guidance outlines the current best practices in determining if an item offered for sale to the Government qualifies as a commercial item.  Many of the qualification standards are subjective and will require the judgment of the Government personnel performing the review.  Only a Contracting Officer may determine that an item is commercial, although s/he may rely substantially on the judgment and expertise of Equipment Specialists.

B.  PRELIMINARY REVIEW:  The reviewer should gather and review data for each offered item concerning several key issues before requesting and reviewing information to be submitted by the offeror.  These items are:

B1. SAMMS HEADER DATA:

     Critical Indicators                                                             SAMMS Header Field
     Flight Safety Critical





FSI

     Life Support Equipment





LSE

     Aerial Launch and Recovery Equipment



SPC

     Individual Repair Parts Ordering Data



SPC 

     Critical Safety Item





SPC 

If there is a “Y” entry in the FSI, LSE, or a “01”, “02”, 03 in the SPC field then source inspection is mandatory.  See the following references for further guidance on this issue: DLAD 4155.2 Sections 6b, 7c-1 and 8a.  DSCRI 4105.C, DSCRI 4140.B, DoD 4140.1R and the DLA Special Emphasis Program, Vol. I and II.

B2.  PRODUCT QUALITY DEFICIENCY REPORTS (PQDRs): If PQDRs exist for the offered item then source inspection is required.     

B3.  PACKAGING REQUIREMENTS: The reviewer must determine if commercial packaging is acceptable.  If not, specific packaging requirements must be defined in the PID.

C.  COMMERCIAL DETERMINATION REVIEW.   It is the responsibility of the offeror to provide all documentation required by the Agency to review whether the item qualifies as a commercial item.  Failure to provide all necessary information shall be cause to deny the offeror’s request.  A supplier may qualify a product as commercial if it meets one or more of the criteria below:

C1.  EXACT ITEM:  An item qualifies as commercial if it is identical to an item that is sold to commercial customers.  It must have identical physical properties and require the same manufacturing processes, tests and inspections.  To make this determination the following applies: 

C1a.  OFFEROR RESPONSIBILITIES: If the item being offered is exactly as offered for sale to the commercial sector the offeror must submit its catalog of commercial items and engineering drawings of both the commercial item and the item offered for sale to the Government.  The drawings will be compared with each other by Government personnel to make the determination.  The offeror must also provide evidence (i.e., sales history) that it has sold the exact item to commercial customers in considerable quantities. The offeror may also provide FAA Tag 8130-3 for the exact item as evidence of it being commercial.    

C1b.  GOVERNMENT REVIEW: Make a comparison of the drawings of the commercial and Government items to determine if the items are exact.  Make sure to include a review of materials, process specifications, and testing requirements.  If the drawings show that the items are, in fact, the exact same item, then ensure that the commercial item has been sold in significant quantities to commercial customers.  If it has, then the item is commercial.  If the items are not exactly the same then check to determine if the offered item would qualify under one of the categories below.

C2.  SIMILAR ITEM: An item qualifies as commercial if it is similar to an item that is sold to commercial customers and has similar physical properties and requires essentially the same manufacturing processes, tests and inspections.  To make this determination the following applies: 

C2a.  OFFEROR RESPONSIBILITIES: The offeror must provide drawings of the commercial item and the item being offered to the Government.  Both items must be made on the same assembly line using the same manufacturing processes and have similar applications.  The offeror must provide sufficient evidence that this is the case. The offeror must also provide evidence (i.e., sales history) that it has sold the commercial item to commercial customers in considerable quantities.

C2b.  GOVERNMENT REVIEW: Make a comparison of the drawings of the commercial and Government items to determine if the items are reasonably similar. To be similar, the items must be manufactured from mostly the same materials using mostly the same manufacturing processes and be of similar size.   Make sure to include a review of materials, process specifications, testing requirements, and application environment.  If the review shows that the items are similar, then ensure that the commercial item has been sold in significant quantities to commercial customers.  If it has, then the item is commercial.  If the items are not reasonably similar then check to determine if the offered item would qualify under one of the categories below.

C3.  COMMERCIAL END ITEM: An item qualifies as commercial if it is a component of an end item that is sold to commercial customers.  To make this determination the following applies:

C3a.  OFFEROR RESPONSIBILITIES:  The offeror may provide drawings that show the offered item is a component of an end item that is commercial.  The end item must qualify as required in Section 1 or 2 above.  The offeror must submit sufficient evidence to show that the end item in which the offered part is used is commercial and sold in considerable quantities.  The offeror may also provide FAA Tag 8130-3 for the end item as evidence of it being commercial.

C3b.  GOVERNMENT REVIEW: Review the drawings of the offered item and end item to ensure that the offered item is used, without modification, in the commercial end item.  If the review shows that the offered item is a component of a commercial end item, then ensure that the commercial item has been sold in significant quantities to commercial customers.  If it has, then the offered item is commercial.  If the offered item is not used in a commercial end item then check to determine if the offered item would qualify under one of the categories below.

C4.  MODIFIED COMMERCIAL ITEM: An item qualifies as commercial if it is a modified version of an item that is sold to commercial customers and has the same physical properties and requires the same manufacturing processes, tests and inspections.  To make this determination the following applies: 

C4a.  OFFEROR RESPONSIBILITIES: The offeror must provide drawings of the commercial item and the item being offered to the Government.  The drawings must show that the item being offered is, in fact, a modified version of a commercial item.  The offeror must describe the modification, explaining how the modifications relate to the materials or processes that are otherwise used to produce the commercial item. This explanation should show the degree to which the modification alters the commercial item and the impact the modification has on the cost of the modified item.  If applicable, the offeror must also explain whether the modifications are similar to modifications made for commercial customers. The offeror must submit evidence to show that the commercial item (with or without commercial modifications) has been sold in significant quantities to commercial customers.

C4b.  GOVERNMENT REVIEW: Make a comparison of the drawings of the commercial and Government items to determine if the offered items are a modified version of a commercial item.  The modification may include materials or manufacturing processes not required to produce the commercial item. Make sure to include a review of materials, process specifications, and testing requirements. Make sure that the commercial item, including commercially available modifications to the item, has been sold in significant quantities to commercial customers.  To be commercial, either the modification must be similar to modifications made available to commercial customers, or it must be a “minor” modification of the commercial item. A minor modification is one that does not significantly alter the performance or function of the item and does not have a significant impact on the price. If the offered item is not a modified commercial item then check to determine if it would qualify under one of the categories below.

C5.  COMMERCIAL ITEM DESCRIPTION.  An item qualifies as commercial if it is meets the requirements of a valid Commercial Item Description (CID).  To make this determination the following applies:
C5a.  OFFEROR RESPONSIBILITIES: The offeror must certify that the item meets or exceeds the requirements of the CID.  The offeror must also provide the CID for evaluation. 

C5b.  GOVERNMENT REVIEW:  The reviewer must determine if the offered item does, in fact, meet all the requirements of the CID, including requirements for tests and inspections. If it is determined that the item meets the requirements of the CID the item may be classified as commercial. Reference: DLAD 4155.2, Section 6C.

C6.  QUALITY ASSURANCE REPRESENTATIVE RECOMMENDATION.  An item may qualify as commercial if it the cognizant Quality Assurance Representative (QAR) requests that it be classified as commercial.  To make this determination the following applies:
C6a.  GOVERNMENT REVIEW:  The reviewer should obtain all documentation from the QAR that has made the recommendation.  The documentation must present compelling evidence that supports a positive determination of commerciality.  In most cases, the evidence submitted by the QAR must show that an item qualifies as commercial as required under C1 through C6 above.

D. FOLLOW-UP ACTIONS:  The reviewer should complete the following action upon completion of the review:

D1.  Inform the Contracting Officer of the results of the review for determination of commerciality, and obtain the contracting officer’s determination that the item is commercial.

D2.   Annotate the CTDF/SPTD/Option "A" COS field with a "Y" or “N” as appropriate.

D3.  Check the required place of inspection/acceptance in the "N" Field in the CTDF/SPTD.  Ensure that the appropriate PIC/QCC code is entered to indicate source or destination inspection as determined in the review.  Include the appropriate narrative.  Also update the "E" Field in the CTDF/SPTD with the new QAP.

D4.  Update the "D" field in the CTDF/SPTD to include method of determining how the commerciality was evaluated and whether the item was found commercial or non-commercial. (State specific reasoning for your decision)

